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JURISDICTION OP LKJTOfCTIOHS. 

Editor Virginia Law Register : 

The writer has heard it stated that by a statute enacted at the last session of the 
Virginia Legislature (session 1899-1900), the genera) jurisdiction of judges to 
award injunctions was greatly altered and restricted — that is, that by the new law 
a judge of a circuit or corporation court is deprived of the power to award an 
injunction to any judgment or proceeding when the proceeding sought to be 
enjoined is out of his circuit or corporation. 

Upon an examination of this new statute (Acts of Assembly 1899-1900, page 
997, amending section 3436 of the Code), it seems to be very doubtful whether it 
intended and meant to limit the jurisdiction to award injunctions to the judge of 
the circuit in which the proceeding to be enjoined is to be done or apprehended. 

If this was the object of the new statute, then it should have repealed or 
amended section 3437 of the Code. This latter section of the Code declares what 
judges shall have general jurisdiction in awarding injunctions, whether the pro- 
ceeding enjoined be in or out of his circuit or corporation. But the new statute 
makes no reference to section 3437 ; it simply amends section 3436. 

The jurisdiction of a bill for an injunction is an entirely different thing from 
jurisdiction to award an injunction. Under the former the court may hear and 
determine the controversy upon its merits ; but under a jurisdiction simply to 
award an injunction — the judge can only enjoin the proceeding, but may not 
hear and determine the case raised by the injunction. This distinction seems to 
have been overlooked in the statute under discussion. 

I think section 3437 (giving to every circuit judge jurisdiction to award injunc- 
tions whether the proceeding be in or out of his circuit) remains unaffected by 
the new statute, and is still the law. 

But in order to remove all doubt will you not, Mr. Editor, read the statute and 
say something thereon ? 

C. H. Patteson. 

Buckingham, Va., Jan. 19th, 1901. 

[The statutes referred to in the above communication read as follows : 
See. S436, at amended by Acts 1899-00, p. 997 — "Jurisdiction of a bill for an 
injunction to any judgment or judicial proceeding shall be in the court in which 
the judgment was rendered, or such proceeding is pending ; except that jurisdic- 
tion of an injunction to a judgment of a county court, or to a proceeding in a 
county court, or before a justice, shall be in the circuit court of the county, or the 
circuit or corporation court of the corporation in which the judgment was rendered 
or such proceeding is pending; and jurisdiction of an injunction to any other act 
or proceeding shall be in the circuit court of the county, or the circuit or corpora- 
tion court of the corporation, in which the act or proceeding is to be done or is 
doing or apprehended." 
Sec. S437 — " Every judge of a circuit or corporation court shall have a general 
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jurisdiction in awarding injunctions, whether the judgment or proceeding en- 
joined be in or out of his circuit or corporation, or the party against whose pro- 
ceedings the injunction be asked resides in or out of the same." 

Beading the two sections together, it is clear that Mr. Patteson's view correctly 
interprets the situation. The section first quoted refers to jurisdiction to hear and 
determine proceedings by way of injunction — prescribing the venue of the injunc- 
tion suit. The subsequent section, in express terms, confers upon every circuit 
and corporation judge in the State jurisdiction to award injunctions — that is to 
grant temporary injunctions, to be heard and tried in the court prescribed in the 
former section. 

The doubt on our correspondent's mind as to the effect of the amendment was 
possibly produced by a rather loose statement on the subject of the. amendment, 
made in 6 Va. Law Reg. 70. — Editob Va. Law Register.] 



ANTICIPATORY BREACH OF CONTRACTS.* 

Editor Virginia Law Register : 

In the August number of your journal, in commenting on the recent case of 
Boehm v. Horst, 20 Sup. Ct. 780, wherein the Supreme Court of the United States 
adopted the English doctrine of anticipatory breach, you make the following 
observation : 

"A corollary of this doctrine is, that where one party to a contract notifies the 
other that he will not perform his part of it, the other has no right to thereafter 
proceed with the execution of the agreement, and thus enhance the damages, but 
his remedy is to sue for the damages accrued by reason of the breach at that stage 
of the transaction. Clark v. Marsiylia, 1 Denio, 317, 43 Am. Dec. 670 ; Davis v. 
Sronson, 2 N. D. 300, 33 Am. St. Rep. 783, and monographic note." 

Permit me to say that I apprehend this to be an error. The law, in those juris- 
dictions which adopt the doctrine of anticipatory breach, is, that where, in an 
executory contract, one party, before the time for performance arrives, notifies the 
other of his fixed intention not to perform his promise, the latter has two courses 
of action — he may accept the repudiation as a breach of contract and sue im- 
mediately, or he may treat such declaration as a brutum fulmen, and. holding fast 
to the contract, wait till the day of performance arrives. He has an election 
whether or not he will accept the repudiation as a breach. He may choose to dis- 
regard it, and if he does so he can proceed with his preparations to execute the 
contract, up to the day of performance, even though such conduct results in en- 
hancing his adversary's damages. 

The reasoning by which those courts seem to justify this doctrine, may be 
expressed in the following syllogistic form : 

Major premise : 
The duty to mitigate damages does not arise until there has been a breach of 
contract. 

Minor premise : 
A mere repudiation before the time for performance arrives, is not a breach 
of the contract unless the promisee elects to treat it as sucb. 

* See Editorial comment. 



